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docunments were fil ed.

Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and t he Enpl oyer were in an enpl oyee- enpl oyer
relationship at the relevant tines.

3. Cl ai mant has suffered aninjury in the course and scope
of his enployment which consists of a 51.70 percent binaural
hearing | oss.

4. Claimant filed a tinely claimfor conpensation (EX 5)
and the Enployer filed a tinely notice of controversion. (EX 3)

5. The parties attended an informal conference on March
2, 2000.

6. The applicabl e average weekly wage is $651. 18.

7. The Enpl oyer has pai d neither conpensati on nor nedi cal
benefits.

The unresolved issues in this proceeding are:

1. The extent of Claimant’s current hearing | oss.
2. The extent of any pre-enpl oynment hearing | oss.
3. The applicability of Section 8(f).

For the reasons stated herein, this Court finds that the
Enpl oyer had tinmely notice of Claimant’s hearing | oss and that
Claimant filed a timely claim for conpensation. This Court
further finds that Claimnt presently suffers from a 51.70
percent binaural hearing loss arising out of and in the course
of his enploynent and that the Enployer is not only responsible
for the benefits awarded herein, but alsois entitled to Section
8(f) relief in mtigation of that obligation.



Sunmary of the Evidence

Ernest H Gles, Jr., fifty-two (52)years of age, with a GED
obtained on May 11, 1990 and an enploynment history of manual
| abor, began working on September 13, 1974 as a wel der at the
Bath, Maine shipyard of the Bath Iron Wrks Corporation
(“Enmployer”), a maritine facility adjacent to the navigable
wat ers of the Kennebec River where the Enployer builds, repairs
and overhauls vessels. He has worked at the shipyard as a
wel der, a tinsmth and as a machi ne operator; he has al so worked
for a time at one of the Enployer’s inland facilities and has
primarily worked at the Enployer’s Bath, Maine shipyard. (EX
19) While at the Enployer’s shipyard, Cl ainmnt was exposed to
| oud noises every day, including but not limted to the |oud
noi ses that he generated but also to the | oud noi ses generated
by the grinding, chipping and gouging of netal by the trade
wor kers around Claimant. (CX 8 at 3-8)

Claimant left the Enployer’s shipyard on March 2, 1976,
January 21, 1983, May 17, 1983 and May 15, 1987 and went to work
el sewhere. He was also transferred to the tin shop on April 6,
1987 and January 1, 1990. (EX 19) While in those jobs, Cl ai mant

was still exposed to sone occasional noise, but because he now
was wearing hearing protection, not to the extent he had
experienced at the Enployer’s shipyard. Claimant is still
regularly exposed to the sanme types of noise. Presently,

Cl ai mant continues to be enployed at the Enployer’s shipyard.
(CX 8 at 9-46)

Cl ai mvant entered the enploy of the Enployer on at | east
seven (7) separate occasions, and each tinme he was given a pre-
enpl oynment physi cal exam nation and a hearing test. Claimant’s
February 6, 1996 pre-enploynent hearing test was adni nistered
and this test reveal ed a 40 percent binaural hearing | oss. (EX
23 at 66)

On behalf of the Claimant, the Novenmber 29, 1999 nmedica
report of Dr. Peter J. Haughwout was introduced. (CX 2) Dr.
Haughwout had revi ewed an audi ogram performed on Cl ai mant at M d
Coast Hospital. This audiogram which is dated October 6, 1999
(CX 3), reveal ed a 51.70 percent binaural hearing | oss which Dr.
Haughwout opi ned was sensorineural in nature and was consi stent,
in part, with enploynment-rel ated noi se exposure. Dr. Haughwout
based this opinion on the Claimant’s history report, the
physi cal exam nation and his review of Clainmnt’s audi ogranms



since 1982. (CX 2) Dr. Haughwout reiterated his opinions at
his January 12, 2001 deposition. (EX 26)

On the basis of the totality of this closed record? this
Court nakes the follow ng:

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Gain
Tri nmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser CGui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimconmes withinits
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant ' s
uncontradicted <credible testinmobny alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with

1As the Enployer has accepted liability for any benefits
awar ded herein as the Responsi bl e Enpl oyer, pursuant to the so-
called Cardillo rule and as the parties deposed Claimant on
Novenmber 16, 2000 (CX 8), Claimnt who was present for his
heari ng was excused fromtestifying at the hearing.
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the requirenent that a claimof injury nust be nade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prim facie" case. The Suprene Court has held that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynment as well as out of
enpl oynment . " United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wihrkers' Conpensation Programs, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nmere existence
of a physical inmpairment is plainly insufficient to shift the
burden of proof to the enployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., . Director, Ofice of Wrkers'
Conpensation Prograns, U. S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S Industries/Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil ding and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the clainmant sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oyment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to



the enployer to establish that claimant's condition was not

caused or aggravated by his enploynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. CGeneral Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

In the case sub judice, Clainmant alleges that the harmto
his bodily frame, i.e., his binaural hearing |loss, resulted from
his exposure to loud noises at the Enployer's shipyard. The
Enpl oyer has introduced no evidence severing the connection
between such harm and Claimant's maritime enploynent. Thus,
Cl ai mant has established a prima facie claimthat such harmis
a work-related injury, as shall now be discussed.

In Shorette, the United States Court of Appeals for the
First Circuit, in whose jurisdiction this case arises, held that
an enmpl oyer need not rule out any possible causal relationship
between a claimnt’s enploynent and his condition in order to
establish rebuttal of the Section 20(a) presunption. The court
hel d t hat enpl oyer need only produce substantial evidence that
the condition was not caused or aggravated by the enpl oynent.
ld., 109 F.3d at 56,31 BRBS at 21 (CRT); see also Bath Iron
Works Corp. v. Director, OANCP [Hartford], 137 F.3d 673, 32 BRBS
45 (CRT)(1st Cir. 1998). The court held that requiring an
enpl oyer to rule out any possi bl e connection between the injury
and the enpl oynment goes beyond the statutory | anguage presum ng
the conpensability of the claim*®“in the absence of substanti al
evidence to the contrary.” 33 U.S.C. 8920(a). See Shorette,
109 F. 3d at 56, 31 BRBS at 21 (CRT). The “ruling out” standard
was recently addressed and rejected by the Court of Appeals for
the Fifth and Seventh Circuits as well. Conoco, Inc. .
Director, OAMCP [Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th
Cir. 1999); American Grain Trimers, Inc. v. OACP, 181 F.3d
810, 33 BRBS 71(CRT)(7th Cir. 1999); see also OKelley v. Dep't
of the Army/NAF, 34 BRBS 39 (2000); but see Brown V.
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirmng the finding that the Section
20(a) presunption was not rebutted because no physician



expressed an opinion “ruling out the possibility” of a causa
rel ati onship between the injury and the work).

This Adm nistrative Law Judge, in weighing and eval uati ng
all of the record evidence, may place greater weight on the
opi ni ons of the enployee’s treating physician as opposed to the
opinion of an examning or consulting physician. In this
regard, see Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS
84 (CRT)(2d Cir. 1997). See also Sir Gean Anps v. Director,
ONCP, 153 F.3d 1051 (9t" Cir. 1998), anended, 164 F.3d 480, 32
BRBS 144 (CRT) (9tM Cir. 1999).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
faci e clai munder Section 20(a) and that Court has issued a nost
significant decision in Bath Iron Wirks Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

| . Notice and Tineliness of Claim

Under the 1984 Anmendnents to the Act, in hearing | oss cases
the time for filing a notice of injury under Section 12 and a
claim for conpensation under Section 13 does not begin to run
until the enployee has received an audiogram and a report
indicating that he has suffered a work-related hearing | oss.
Section 8(c)(13)(D) as anended by P.L. 98-426, enacted Septenber
28, 1984. Mauk v. Northwest Marine Iron Wrks, 25 BRBS 118
(1991); Fucci v. General Dynamcs Corp., 23 BRBS 161 (1990);
Fairley v. Ingalls Shipbuilding, 22 BRBS 184 (1989), aff’'d in
part, rev’'d in part and remanded sub nom 1ngalls Shipbuilding
v. Director, OANCP, 898 F.2d 1088 (5'" Cir. 1990), Rehearing En
Banc denied, 904 F.2d 705 (June 1, 1990); Machado v. GCeneral
Dynami cs Corp., 22 BRBS 176 (1989); Grace v. Bath Iron Wrks
Corp., 21 BRBS 244 (1988); Macl eod v. Bethl ehem Steel Corp., 20
BRBS 234 (1988). See al so Alabama Dry Dock and Shi pbuil ding
Corporation v. Sowell, 933 F.2d 1561, 24 BRBS 229 (11t" Cir.
1991).

Claimant’s hearing acuity was tested at the Md Coast
Hospital on October 6, 1999 and he l|earned of his hearing
i npai rment on the date of this exam nation. He received a copy
of the audiogram and the audiologist’s report on or about
Novenmber 17, 1999. (CX 2; CX 3 at 27) As noted, Claimnt
received a copy of the doctor’s report on or about Novenber 29,
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1999. (CX 2 at 26) The notice and filing periods in this case,
t hus, began to run on Novenmber 29, 1999. Claimnt’s protective
claim for benefits is dated April 4, 1996. (CX 6 at 47)
Clearly, the requirenents of Section 12 and 13 have been
satisfied by Claimnt. Ranks v. Bath Iron Works Corp., 22 BRBS
301 (1980); Fucci, supra; Fairley, supra; Machado, supra; G ace,
supra; MaclLeod, supra.

1. Nature and Extent of Disability
A. Causal Connection

The Cl ai mant nust allege and injury which arose out of an
in the course of his enploynent. U.S. Industries v. Director,
O fice of Wrkers' Conpensation Progranms, 455 U S. 608, 102
S.Ct. 1312 (1982). The term “arose out of” refers to injury
causati on. (1rd.) The Claimnt nust allege that his injury
arose in the course of his enploynent as the Section 20
presunption does not substitute for allegations necessary for
Claimant to state a prima facie case. (l1d.)

The nedi cal evidence before this Court clearly establishes
that Claimant suffered a hearing loss arising out of and in the
course of his work at the Enployer’s shipyard. Dr. Haughwout ,
based upon Claimant’s personal history and upon a physical
exam nation, and his reviewof Cl aimnt’s audi ograns since 1982,
opi ned that Clai mant suffered from a sensorineural hearing |oss
in both ears which was consistent, in part, wth noise-induced
| oss and due to enploynent-rel ated noi se exposure. (CX 2)

The well-reasoned and well-documented report of Dr
Haughwout (EX 26) and the of the audiologists, Cynthia Hyman,
MA , CCC-A (CX 3 at 27), Lisa Klop, MS., CCC-A (CX 4 at 34,
36, 37), together with Claimant’s testinmony (CX 8) and the | ack
of evidence of non-enploynent related exposure to noise,
denmonstrate a causal connection between Claimant’s hearing
i npai rment and his work at the Enployer’s shipyard. This Court
thus finds that Claimnt has satisfied the rule in US.
| ndustries, supra, and that the Enployer/Self-lnsurer is
responsi ble for Claimant’s work-rel ated hearing | oss. See Fucci
v. General Dynamcs Corp., 23 BRBS 161 (1990); MShane v.
General Dynam cs Corp., 22 BRBS 427 (1989); Ranks v. Bath Iron
Wor ks Corp., 22 BRBS 301 (1989).



VWile the record reflects that Clainmnt had a significant
degree of hearing |loss at the tinme he was hired and re-hired by
t he Enpl oyer on various dates (CX 1), it is well-settled that
the Enployer takes its workers “as is,” with all the human
frailties, and the Enployer is responsible for the combination
or aggravation of such pre-existing disability with a subsequent
work-related injury subject, of course, to the Ilimting
provi si ons of Section 8(f) in appropriate situations. Moreover,
while Claimant’ s hearing loss is due to both enpl oynent-rel at ed
noi se exposure and to sonme non-enpl oynment related factors, it is
wel |l -settled that the Enployer is liable for Claimant’s entire
bi naural hearing |oss. Epps v. Newport News Shipbuilding and
Dry Dock Conpany, 19 BRBS 1 (1986); Worthi ngton v. Newport News
Shi pbuilding and Dry Dock Conpany, 18 BRBS 200 (1986).
Furthernmore, the Board has held that the aggravation rule does
not permt a deduction fromEnployer’s liability in hearing | oss
cases for the effects of presbycusis (i.e., hearing | oss due to
t he aging process). Ronne v. Jones Oregon Stevedori ng Conpany,
22 BRBS 344 (1989), aff’'d in pertinent part and rev’'d on other
grounds sub nom Port of Portland v. Director, OANCP, 932 F.2d
836, 24 BRBS 137 (CRT) (9th Cir. 1991).

Thus, the Enployer as a self-insurer is responsible for all
of Claimant’s current hearing |oss subject, of course, to
Section 8(f) relief if +the tri-partite requirenents are
sati sfied.

B. Degree of Hearing Loss

The 1984 anendnents provide that an audi ogram “shall be
presunptive evi dence of the anmount of hearing | oss sustained as
of the date thereof. . . “if it was adm nistered by a licensed
or certified audi ol ogi st or a physician certified in
ot ol aryngol ogy, was provided to the enployee at the tine it was
perfornmed, and if no contrary audi ogram nade at the sanme tine
(or within thirty (30) days thereof) is produced. Section
8(c)(13)(C) as anended. See Manders v. Alabama Dry Dock and
Shi pbuilding Corp., 23 BRBS 19 (1989); @ulley v. Ingalls
Shi pbui l ding, Inc., 22 BRBS 262 (1989), aff’'d in part, rev'd in
part and remanded sub nom Ingalls Shipbuilding v. Director,
ONCP, 898 F.2d 1088 (5'" Cir. 1990), Rehearing En Banc deni ed,
904 F.2d 705 (June 1, 1990).

Regarding Claimant’s present hearing |oss, on October 6,
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1999, Claimant’s hearing was tested by a certified audi ol ogi st
at Md Coast Hospital. Cl ai nant received a copy of these
results through his attorney. (CX 3) Thus, the audi ogram neets
the requirements of Section 8(c)(13)(C) and is deenmed
presunptive evidence of the extent of Claimnt’s hearing | oss as
of October 6, 1999. The results cal cul ated under the JAMA
standard are:

Oct ober 6, 1999 (CX 3 at 27)

Left Ear Ri ght Ear
500 Hz 40 dB 45 dB
1000 Hz 50 50
2000 Hz 70 70
3000 Hz 95 70
Monaur al 58. 125% 50. 625%
Bi naur al 51. 70%

The parties have stipul ated and this Court verifies that the
JAMA interpretation of this audiogramreveals a 51.70 percent
bi naural hearing loss. (TR 7)

C. Entitl enent

Claimant is entitled to conpensation for is hearing |oss
under the 1984 Amendnents to the Longshore and Harbor Workers’
Conpensation Act. Section 10(i) provides that Claimant’s tine
of injury and average weekly wage shall be determ ned using the
date on which the Clai mant beconmes aware, or in the exercise of
reasonabl e diligence or by reason of nedical advice should have
been aware, of the relationship between his enploynent, his
hearing loss and his disability. The date of onset for paynent
of Claimant’s benefits is the date the evidence of record
denonstrates his current hearing |oss. Howard v. Ingalls
Shi pbui l ding, Inc., 25 BRBS 192 (1992).
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For purposes of Section 8(c)(13) and his hearing | oss, the
date of Claimant’s injury is the date of manifestation. The
record reflects that Claimnt received a copy of the doctor’s
(CX 2) report on or about Novenber 29, 1999 and that he had
previously filed a protective claimon or about April 4, 1996.
(CX 6) Moreover, Claimnt continued working and continues to
work at the Enployer’s shipyard. (CX 8) Thus, the Court finds
Novermber 29, 1999 to be the date Claimant |earned that his
disability was work-related and the date of the manifestation
for Section 8 purposes. This Court additionally concludes that
Cl ai mant’ s average weekly wage is $651. 18, as stipulated by the
parties and corroborated by the record. (TR 7; CX 5) Fucci
supra; Fairley, supra; Grace, supra.

Since Claimant was still working when he filed his claim
he is entitled to a schedul ed award under Section 8(c)(13).
Cl aimant’ s binaural hearing loss entitles himto conpensation
paid at the rate of 66 2/3 percent of his average weekly wage of
$651. 18 nultiplied by his 51.70 percent binaural hearing |oss,
conmmenci ng on Novenmber 29, 1999, the date of manifestation.
Macl eod v. Bet hl ehem St eel Corporation, 20 BRBS 234, 237 (1988).
See al so Fucci, supra.

[11. Medi cal Benefits

Claimant is entitled to medical benefits under Section 7 of
the Act for reasonable, necessary and appropriate expenses
related to his |loss of hearing. The record establishes that
Cl ai mant’ s hearing tests were adm ni stered on vari ous dates when
he saw Dr. Haughwout to have his condition evaluated for the
purposes of this litigation, the claim having been filed three
years earlier. The expenses of these visits for the audi ogram
(CX 3) and for Dr. Haughwout’s evaluation (CX 2) will be paid by
the Enployer as a necessary litigation expense under Section
28(d). Claimant is also entitled to reasonable, necessary and
appropriate future nedical benefits for his hearing inpairnment,
i ncludi ng hearing aids, if necessary, subject to the provisions
of Section 7 of the Act. Claimant’s nedical bills total at
| east $3,065.00 (CX 7) and these are the Enployer’s
responsibility.

| V. | nt er est
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Al t hough not specifically authorizedinthe Act, it has been
an accepted practice that interest at the rate of six (6)
percent per annum is assessed on all past due conpensation
paynments. Avallone v. Todd Shi pyards Corp., 10 BRBS 724 (1978).
The Benefits Revi ew Board and t he Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amunt of conpensati on due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev’'d on other grounds sub nom Newport News V.
Director, OANCP, 594 F.2d 986 (4" Cir. 1978); Smith v. Ingalls
Shi pbui | ding, 22 BRBS 46, 50 (1989). The Board concl uded t hat
inflationary trends in our econony have rendered a fi xed six (6)
percent rate no |onger appropriate to further the purpose of
maki ng cl ai mant whol e, and held that the fixed six (6) percent
rate should be replaced by the rate enployed by the United
States District Courts under 28 U. S.C. 1961 (1982). This rate
is periodically changed to reflect the yield on United States
Treasury Bills. Grant v. Portland Stevedoring Co., 16 BRBS 267,
270 (1984), nodified on reconsideration, 17 BRBS 20 (1985).
Section 2(m of Pub. L. 97-258 provided that the above provi sion
woul d beconme effective October 1, 1982. This Order incorporates
by reference this statute and provides for its specific
adm ni strative application by the District Director. The
appropriate rate shall be determned as of the filing date of
this Decision and Order with the District Director.

V. Section 14(e)

Failure to begin conpensation paynents or to file a notice
of controversion within twenty-eight (28) days of know edge of
the injury or the date the enployer should have been aware of a
potential controversy or dispute renders the enployer |iable for
an assessnent equal to ten (10) percent of the overdue
conpensati on. The first installment of conpensation to which
the Section 14(e) assessnment may attach is that install ment
whi ch becomes due on the fourteenth day after the enployer
gai ned knowl edge of the injury or the potential dispute.
Uni versal Term nal and Stevedoring Corp. v. Parker, 587 F.2d 608
(39 Cir. 1978); Gulley, supra; Rucker v. Lawence Mangum & Sons,
Inc., 18 BRBS 76 (1986); White v. Rock Creek G nger Ale Co., 17
BRBS 75, 78 (1985); Frisco v. Perini Corp., 14 BRBS 798 (1981).
Liability for this additional conpensation ceases on the date a
Notice of Controversion (Form LS-207) is fled with the Deputy
Commi ssioner on the date of the informal conference, whichever
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is earlier. National Steel & Shipbuilding Co. v. US.
Depart ment of Labor, 606 F.2d 875 (9'" Cir. 1979); National Steel
& Shipbuilding co. v. Bonner, 600 F.2d 1288 (9" Cir. 1978);
Spencer v. Baker Agricultural Conpany, 16 BRBS 205 (1984);
Reynol ds v. Marine Stevedoring Corporation, 11 BRBS 801 (1980).

The Benefits Review Board has held that ®“a notice of
suspension or term nation of paynments which gives the reason(s)
for such suspension or termnation is the functional equival ent
of a Notice of Controversion.” White v. Rock Creek G nger Ale
Co., 17 BRBS 75, 79 (1985); Rose v. George A. Fuller Conpany, 15
BRBS 194, 197 (1982) (Chief Judge Ransey, concurring). See also
Fairley, supra.

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Enpl oyer’s Notice of Controversion (EX 3) is dated February
13, 1996 and Claimnt’s FormLS-201 (EX 4), dated March 4, 1996,
was received by the Enployer on or about that date. (EX 1)

V. Limtation of Liability

Regardi ng the Section 8(f) issue, the Enployer is entitled
to such relief if the record establishes that (1) the enpl oyee
had a pre-existing permanent partial disability, (2) which was
mani fest to the Enployer and (3) which conmbined with the
subsequent injury to produce a greater degree of permanent
disability. C & P Tel ephone v. Director, OANCP, 564 F.2d 503
(D.C. Cr. 1977); Equitable Equipment Co. v. Hardy, 558 F.2d
1192 (5" Cir. 1977); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children’s
Hospital, 8 BRBS 13 (1978). The provisions of Section 8(f) is
not denied an enployer sinply because the new injury merely
aggravates an existing disability rather than creating a
separate disability wunrelated to the existing disability.
Benoit v. General Dynami cs Corp., 6 BRBS 762 (1977).

The 1984 Amendnents to the Longshore Act have now nade it
possi bl e for an enployer to seek contribution from the Speci al
Fund for the enployee’s pre-enploynment hearing loss to the
extent that such loss existed at the time of hiring, retention

or re-hiring by the maritime enployer. Ordinarily, the
obligation of the Special Fund to pay conpensation benefits does
not arise until after one hundred and four (104) weeks of
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per manent disability have el apsed. However, Congress has now
mandated that the Fund is responsible for the enployee's pre-
enpl oynment or pre-existing hearing |oss even if the Enployer’s
obligation for benefits is | ess than one hundred and four (104)
weeks. See Section 8(f)(1l); Conference Report, H R 98-1027,
98th Cong. P.L. 98-426, pg 8. See also Strachan Shipping Co. v.
Nash, 51 F.2d 1460 (5'" Cir. 1985), aff’d in pertinent parts on
reh. en banc, 782 F.2d 513 (5'" Cir. 1986); Bal zer v. General

Dynam cs Corp., 22 BRBS 447 (1989), Decision and Order on Mdtion
for Reconsideration En Banc, 23 BRBS 241 (1990); MShane v.
General Dynam cs Corp., 22 BRBS 427 (1989); Risch v. Genera

Dynam cs Corp., 22 BRBS 251 (1989); Krotsis v. General Dynam cs
Corp., 22 BRBS 128 (1989), aff’d sub nom Director, OAP V.
General Dynamcs Corp., 90 F.2d 506 (2d Cir. 1990). Under
Section 8(f) as anended i n1984, where benefits are awarded under
Section 8(c)(13), the enployer is liable only for the | esser of
one hundred and four (104) weeks or the period attributable to
t he subsequent injury. Fucci v. General Dynam cs Corp., 23 BRBS
161, 164 (1990). Moreover, audi ograns taken during the course
of enploynent my be considered if thereafter the enployee
continues to be exposed to injurious |evels of shipyard noise
and the enployer establishes that the continued exposure
aggravated the claimant’s hearing loss. (ld. at 165)

The Enployer has submtted the nobst recent audiograns
contained in Clai mant’ s enpl oynent physi cal exam nation reports.
The audi ogram was performed on February 6, 1996 (EX 23 at 66)
upon Claimant’s retention in enploynment. The audi ogram was
adm ni stered to Cl ai mant by Lisa Klop, MS., CCC-A. Because M.
Klop is a certified and |icensed audi ol ogist, this audiogramis
consi dered presunptive evidence of Claimant’ s degree of hearing
| oss sustained as of that date pursuant to Section 8(c)(13)(C).
Thus, the results are presunptive evidence and the obtained
val ues are accepted by this Court as the test is reliable and in
t he absence of contradictory evidence at the sane tinme or within
thirty (30) days of such audi ogram

In the case at bar, the Enployer has net this burden and
this Court concludes that Claimnt’s February 6, 1996 enpl oynment
audi ogramis reliable. In so finding, this Court concl udes that
t hi s audi ol ogi cal evaluation was taken in the usual course of
the audiological testing at the Pine Tree Society. (EX 23)
Lisa Klop, MS., CCC-A a certified expert in the field of
audi ol ogy, has identified the technical procedures relating to
Claimant’s hearing test, and she has certified the test
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equi pmrent was in conpliance with all federal regulations
existing at that tinme. She has indicated that the test nachine
used for Claimnt’s audi ogramwas calibrated to the appropriate
standards formulated by the Anerican National St andar ds

I nstitute (ANSI). Wth regard to the February 6, 1996
audiogram M. Klop has indicated also the test procedures
utilized. Thus, | reiterate my conclusion that that audi ogram

is reliable and is accepted by this Court.

The 1984 Anendnents provide that audi ogramresults shall be
cal cul ated according to the JAMA standard. Section 8(c)(13)(E);
Reggi annini v. General Dynam cs Corp., 17 BRBS 254 (1985). The
JAMA standard uses the val ues obtai ned at 500, 1,000, 2,000 and
3,000 hertz. The fornmula then applied to determ ne the degree
of hearing loss is as follows:

monaur al | oss = [ (average of results at specified
l evels) - 25 x 1.5]

bi naural | oss [ (5 x smaller nonaural |oss) + | arger

monaur al | oss divided by 6]

The results of that enpl oynment audi ogram cal cul ated under
the JAMA standard, are as foll ows:

February 6, 1996 (EX 23 at 66)

Left Ear Ri ght Ear
500 Hz 35 dB 40 dB
1000 Hz 40 45
2000 Hz 75 55
3000 Hz 90 60
Monaur al 52.50% 37.50%
Bi naur al 40%

Acconpanyi ng the audiogramis a report from M. Klop, who
has cal cul ated that under JAMA gui delines this audi ogramyi el ds
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an enpl oynment bi naural hearing | oss of 40 percent in 1996 (EX 23
at 67) upon Claimant’s hiring/rehire retention in enploynment.

(1d.)

In view of the fact that Cl aimant commenced enpl oynent at
t he Enpl oyer’s shipyard in 1974, |eft several tinmes to accept
enpl oynent el sewhere in various jobs in an environment with sone
exposure to noise, returned several tines and still is enployed
at the Enpl oyer’s shipyard, this Court concludes that Claimant’s
February 6, 1996 (EX 23 at 66) audiogramis nost representative
of Claimant’ s enploynent hearing inpairnent, and that such pre-
enpl oynment loss is 40 percent, binaural.

Al t hough the Director was given the opportunity by this
Court on May 12, 2000 (ALJ EX 1) to file brief pertaining to the
applicability of Section 8(f), the Director filed no such
substantive coments. As the Enployer tinely filed a Section
8(f) petition, it is entitled to Section 8(f) relief and there
is no bar to this entitlenent as the Director was on notice of
this Section 8(f) request as of March 2, 2000 (EX 11) and again
was notified on May 8, 2000 (ALJ EX 12) and again on May 31,
2000. (ALJ EX 13)

This Court, therefore, finds and concl udes that the Enpl oyer
has established that Claimnt (1) has worked continuously for
t he Enpl oyer since 1974, except for those periods during which
he was on layoff status or left the shipyard for personal
reasons (CX 6), (2) suffered a forty (40% percent pre-
enpl oynent hearing | oss which was nmanifest to the Enployer at
the time of retention after February 6, 1996, (3) now suffers
froma 51.70 percent permanent partial disability (hearing | oss)
that resulted froma conbinati on of his pre-enploynent pernanent
partial disability (i.e., his hearing |loss as of February 6,

1996) and his Novenmber 29, 1999 injury. The Enpl oyer,
therefore, is entitled to a limtation of Iliability under
Section 8(f) and the Special Fund shall be responsible for

Claimant’s forty (40% percent enploynent hearing | oss, as found
above.

Claimant’ s condition was the classic condition of a high-
ri sk enpl oyee whom a cauti ous enpl oyer woul d neither have hired
nor rehired nor retained in enploynent due to the increased
i kel'i hood that such an enpl oyee woul d sustai n an aggravati on of
his pre-enmployment hearing | oss. The Enmployer, in hiring,
rehiring and then retaining Claimnt, has effectuated the
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pur pose of Section 8(f) which was enacted to encourage enpl oyers
to hire and retain handi capped workers. See H R Rep. No. 1441,
92d Cong. 2d Sess. 8. Reprinted in 1972 U.S. Code Cong. & Adm n.
News 4698, 4705-06; S. Rep. No. 1125, 92d Congress, 2d Sess. 7
(1972). See also Director, OANCP v. Canpbell Industries, Inc.
678 F.2d 836, 839, 14 BRBS 974, 976 (9th Cir. 1982), cert. denied
459 U. S. 1104 (1983); C & P Tel ephone Co. v. Director, OANCP, 564
F.2d 503, 512, 6 BRBS 399, 412 (D.C. Cir. 1977); Harris V.
Newport News Shipbuilding and Dry Dock Co., 23 BRBS 114, 116
(1989). See also White v. Bath Iron Works Corp., 812 F.2d 33,
19 BRBS 70 (CRT)(1st Cir. 1987); Risch v. GCeneral Dynam cs
Cor poration, 22 BRBS 251 (1989).

Claimant’ s audi ograns at the Enployer’s First Aid Clinic
begin on August 26, 1974 and the nost recent audiogramis dated
Cct ober 13, 1998. (CX 1) Thus, the Enployer has had actua
notice of Claimant’s hearing |oss for those years.

This Court, having found Section 8(f) applicable, nmust now
consider the effects of the 1984 Anendnents on the Enployer’s
liability. Since this claimwas filed after the effective date
of the 1984 Anendnents, the Enployer is |liable for the | esser of
one hundred and four (104) weeks or the applicable prescribed
period of weeks wunder the schedule for that portion of
Claimant’ s hearing |l oss attributable to his shipyard enpl oynment
with this Enployer after he was retained in enploynment on
February 6, 1996. See Section 8(f)(1) and 8(c)(13); Risch
supra.

I n viewof the foregoing, the Enployer is responsible to the
Claimant for his 51.70 percent hearing loss to the extent of
11. 70 percent (i.e., 51.70 - 40.00 =) and shall pay Cl ai mant,
Ernest H Gles, Jr., comencing on Novenmber 29, 1999,
appropriate conpensation for his 11.70 percent work-rel ated
hearing |oss, as the Enployer is responsible only for the
increase of Claimant’s hearing loss resulting fromhis shipyard
work from February 6, 1996, based on an average weekly wage of
$651. 18, as found above. The Special Fund shall pay to Cl ai mant
appropriate conpensation for his 40 percent pre-enploynent
hearing loss, that portion for which the Special Fund is
responsi ble pursuant to the 1984 Amendments to the Act, also
based on his average weekly wag of $651.18. See Section
8(F) (D).
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VI1. Responsibl e Enployer

The Enmpl oyer and its Carrier (“Respondents”) are responsible
for paynent of benefits under the rule stated in Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed sub nom Ira S. Bushey & Sons, Inc. v. Cardillo, 350 U S.

913 (1955). Under the last enployer rule of Cardillo, the
enpl oyer during the last enploynent in which the claimnt was
exposed to injurious stinuli, prior to the date upon which the

cl ai mnt becanme aware of the fact that he was suffering froman
occupati onal disease arising naturally out of his enploynent,
should be liable for the full anmnount of the award. Cardillo

225 F.2d at 145. See Cordero v. Triple A Machine Shop, 580
F.2d 1331 (9" Cir. 1978), cert. denied, 440 U.S. 911 (1979);
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977). Claimant is not required to denonstrate
that a distinct injury or aggravation resulted from this
exposure. He need only denpnstrate exposure to injurious
stimuli. Tisdale v. Onens Corning Fiber dass Co., 13 BRBS 167
(1981), aff’d mem Sub nom Tisdale v. Director, OACP, U S

Depart nent of Labor, 698 F.2d 1233 (9" Cir. 1982), cert. denied,
462 U. S. 1106, 103 S.Ct. 2454 (1983); Wiitlock v. Lockheed
Shi pbui |l ding & Construction Co. 12 BRBS 91 (1980). For purposes
of determ ning who is the responsible enployer or carrier, the
awar eness conponent of the Cardillo test is identical to the
awar eness requirenment of Section 12. Larson v. Jones Oregon
St evedoring Co., 17 BRBS 205 (1985).

The Benefits Revi ew Board has held that m ni mal exposure to
the injurious stinmuli, even w thout distinct aggravation, is
sufficient to trigger application of the Cardillo rule. G ace
v. Bath Iron Wrks Corp., 21 BRBS 244 (1988); Lustig v. Todd
Shi pyards Corp., 20 BRBS 207 (1988); Proffitt v. E.J. Bartells
Co., 10 BRBS 435 (1979) (two days’ exposure to the injurious
stimuli satisfied Cardillo). Conpare Todd Pacific Shipyards
Corporation v. Director, OANCP, 914 F.2d 1317 (9! Cir. 1990),
rev’ g Picinich v. Lockheed Shipbuil ding, 22 BRBS 289 (1989).

Appropriate benefits for the hearing | oss are payabl e by the
enpl oyer during the last maritime enployment in which the
cl ai mmnt was exposed to the injurious stimuli, i.e., loud and
excessive noise, prior to the date upon which the claimnt
becane aware of the fact that he was suffering from an
occupati onal disease arising naturally out of his enploynent.
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Travelers Insurance Co. v. Cardillo, 225 F.2d 137 (2d Cir.
1955), cert. denied, 350 U S. 913 (1955). The “awareness”
component of the Cardillo standard is in essence identical to
t he “awareness” requirenent in Sections 12 and 13 of the Act.

The Board has consistently held that the time of awareness
for purposes of the last enployer rule nust logically be the
sanme as awareness for purposes of the provisions of Sections 12
and 13 of the Act. See, e.g., Gace v. Bath Iron Wrks Corp.
21 BRBS 244, 247 (1988).

As i ndi cated above, in hearing | oss cases, the responsible
enpl oyer is the enployer during the last enploynment in which
clai mant was exposed to injurious stimuli prior to the date
cl ai mnt receives an audi ogram showi ng a hearing | oss, and has
know edge of the causal connection between his work and his
hearing |l oss. Larson v. Jones Oregon Stevedoring Co., 17 BRBS
205, 208 (1985).

Courts and t he Board have consistently followed the Cardillo
standard because apportionment of liability between several
maritime enployers is not permtted by the Act. See, e.g.,
General Ship Service v. Director, OACP (Barnes), 938 F.2d 960,
25 BRBS 22 (CRT) (9'h Cir. 1991); Ricker v. Bath Ilron Works
Corp., 24 BRBS 201 (1991) (the last maritime enployer is still
responsi bl e for benefits even if the firmis out of business and
t here may be no i nsurance coverage under the Act); Brown v. Bath
I ron Works Corp. 22 BRBS 384 (1989), aff’d on other grounds sub
nom Bath Iron Works Corp. v. Director, OANCP, 942 F.2d 811, 25
BRBS 30 (CRT) (1st Cir. 1991), aff’d, 113 S.Ct. 692 (1993).

The so-called Cardillo rule holds the claimnt’s | ast
maritime enployer liable for all of the conpensation due the
clai mant, even though prior enployers of the claimnt may have
contributed to the claimant’s disability. This rule serves to
avoid the difficulties and delays connected with trying to

apportion liability anmong several enployers, and works to
apportion liability in a roughly equitable manner, since “al

enpl oyers will be the | ast enpl oyer a proportionate share of the
time.” GCeneral Ship Service, supra, 938 F.2d at 962, 25 BRBS at
25. The purpose of the last enployer rule is to avoid the
conplexities of assigning joint liability and it is apparent

that Congress intended that the |ast enployer be conpletely
i abl e because of the difficulties and del ays whi ch woul d i nhere
in the adm nistration of the Act if attenmpts were nmade to
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apportion liability anmong several responsible enployers. Todd
Shi pyards v. Black, 717 F.2d 1280, 1285, 16 BRBS 13, 16 (CRT)
(9th Cir. 1983), cert. denied, 46 U S. 937 (1984). Moreover, the
| ast enployer rule is not a valid defense where a subsequent
enpl oyer not covered by the Act also contributed to the
occupati onal disease. Black, supra, 16 BRBS 15 17 (CRT).

The Board approved the holding of the judge who found as
nore reliable the 1988 nedi cal evidence because it included an
audi ogram and the identity of the test admnister, a certified
audi ol ogi st, who opined that the 1988 test was nore conplete
since it reflected all of claimant’s hearing inpairment. Dubar
v. Bath Iron Works Corp., 25 BRBS 5 (1991); Labbe v. Bath Iron
Wor ks Corp., 24 BRBS 159 (1991); Brown v. Bath Iron Works Corp.,
24 BRBS 89 (1990), aff’'d on other grounds sub nom Bath Iron
Wor ks Corp. v. Director, ONCP (Brown), 942 F.2d 811, 25 BRBS 30
(CRT) (1st Cir. 1991), aff’d, 113 S.Ct. 692 (1993).

The Enpl oyer has been a self-insurer under the Act since
Septenber 1, 1988 and t he Enpl oyer has accepted liability herein
as the Responsi ble Enployer. (TR 8)

VIITl. Attorney’s Fee

Claimant’ s attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer as a
self-insurer. Claimant's attorney filed a fee application on
January 23, 2001 (CX 9) concerning services rendered and costs
incurred in representing Claimnt between March 3, 2000 and
January 12, 2001. Attorney Janes W Case seeks a fee of
$4,148. 52 (including expenses) based on 18.30 hours of attorney
time at $195.00 per hour and 6.90 hours of paralegal tinme at
$65. 00 per hour.

The Enpl oyer has objected to the requested attorney's fee
as excessive in view of the benefits obtained and the hourly
rate charged. (EX 27)

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after March 2,
2000, the date of the informal conference. Servi ces rendered
prior to this date should be submtted to the District Director
for her consideration.
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The Enpl oyer objected to the hourly rate and proposed an
hourly rate of $185.00 for Attorney Case. The hourly rate
suggested by the Enployer is certainly not realistic at this
time, especially in contingent litigation where the attorney's
fee is dependent upon successful prosecution. Such a fee if
adopted in these clainms, would quickly dimnish the quality of
| egal representation.

This claim was successfully prosecuted with a nost
reasonabl e nunmber of hours and, in fact, it was vigorously
def ended by the Enployer right up to the hearing before ne.
Thus, the hours item zed by Attorney Case are reasonable and
appropriate and the hours requested are approved. Moreover, the
hourly rate sought by Attorney Case is npbst reasonable and is
approved, especially for Attorney Case, a nenber of the bar
since 1974 and who is always prepared and who is an effective
advocate for his clients. In fact, the hourly rate of $195.00
has been in effect for Attorney Case and his senior partner,
Attorney Hi gbee, throughout nost of 2000. Furthernore, Attorney
Case is awarded one additional hour for the successful defense
of his fee petition. (CX 10)

Inlight of the nature and extent of the excellent | egal services
rendered to Clai mant by his attorney, the anobunt of conpensati on
obt ai ned for d ai mant and t he Enpl oyer's comment s on t he request ed f ee,
| find alegal fee of $4,343.52 (includi ng expenses of $131.52) is
reasonabl e and i n accordance with the criteriaprovidedinthe Act and
regul ations, 20 C F. R 8702. 132, and i s hereby approved. The expenses
are approved as reasonabl e and necessary litigation expenses. M
approval of the hourlyratesislimtedtothe factual situation herein
and to the firmnmenbers identified in the fee petition.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensati on order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enmpl oyer as a self-insurer shall:
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a) Pay Cl ai mant appropriate conpensati on, comrenci ng
on Novenber 29, 1999, for his 11.70 percent work-
related binaural hearing |oss, based upon his
aver age weekly wage of $651.18, such conpensati on
to be conputed pursuant to Section 8(c)(13)(B).

b) Fur ni sh Cl ai mant with such reasonabl e,
appropriate and necessary nedical care and
treatment as the Claimant’s work-rel ated hearing
| oss referenced herein may require, including
hearing aids if necessary, even after the
expiration of the time period specified in Order
provi sions 1(a), as well as paynent of the Pine

Tree Society’s nmedical bill in evidence as CX 7,
subject to the provisions of Section 7 of the
Act .

2. The Special Fund shall pay C aimnt conpensation

benefits, based on his average weekly wage of $651.18, for his
forty (40% percent pre-enploynment hearing |oss pursuant to
Section 8(f)(1).

3. The Enpl oyer and the Special Fund shall pay Cl ai mant

interest on all accrued benefits at the T-bill rate applicable
under 28 U. S.C. 81961 (1982), conputed from the date each
payment was originally due until paid. The appropriate rate

shall be determned as of the filing date of this Decision and
Order with the District Director.

4. The Enployer shall pay to Claimant’s attorney, Janes
W Case, a reasonable legal fee of $4,343.52 (including
expenses) for representing Claimant herein before the Ofice of
Adm ni strative Law Judges between March 3, 2000 and January 12,
2001.

DAVI D W DI NARD
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts

DVWD: j |

23



